Penitentiary Risk and Prohibitionist Spirit

“(…)He who looks upon the splendor of

 the world is logically destined to look upon 

the astonishing suffering of the world(…)”

Sophia de Mello Breyner Andresen. 
In Europe, Portugal is at the top when we refer to perverse penitentiary indicators. Although Portugal possesses one of the lowest crime rates in the European Union, the country imprisons an amount of detainees that, in Europe, is among the highest. This is due in part to the influence of the North American correctional policy, which incarcerates 2 million prisoners and detains more than 5 million people with judicially limited rights. Other contributing factors to Portugal’s relative supremacy in this area are the particular characteristics of the Portuguese judicial process, slow and formalist.
 It is estimated that at least half of the prisoners in Portugal use “drugs” in jail
 and around three quarters are in prison for reasons that are either directly or indirectly related with the trafficking of illegal narcotics.


Since the beginning of the 1980’s, the globally developed drug trafficking networks have found an entrance point into Europe through the Portuguese maritime coast and the difficulties of this coast’s vigilance. The increase in the number of prisoners since then has owed itself to the so-called “war against drugs”, instigated on the international level by the United States administration through the United Nations.
 Towards this aim, a commitment has been made to the local application of judicial process laws which are especially punitive in this type of case, as well as to the intensifying of penalties for drug trafficking convictions,
 even if some softening changes has been approved recently. 


Can Europe, and Portugal in particular, come to develop a penitentiary system in proportion to that which is present today in the United States (with relative rates of incarceration eight times higher than the current average of the Union), or will the development of the European social model dispense with such a procedure? Is it the recently adopted downsizing prison population policy in Portugal becoming a European trend or will it be the reverse, as it happens in Spain, UK and other European Countries, to prevail?

Penal Society and Information Society

Loïc Wacquant has been distinguished in the beginning of this new millennium by his analysis of what he calls the Penal State. He declares this new configuration of the State to be a practical consequence of the application of the neo-liberal ideology on the other side of the Atlantic, a process which is more commonly known in Portugal by the slogan “less State and better State”. With the expression Penal State, the author refers to the fact that the freedom of the market should be protected not by equality of opportunities within the markets or by social justice from outside the markets, as in the Social State, but rather through the social exclusion of the excluded, shall we say, as a dominant government strategy for social insecurity.
 The turbulence of the employment markets, and in particular the vacuuming up of the social outcasts to which Wacquant refers, functions together with the exploitation of the work capacities of those who are socially included, and at costs which are competitive with the unregulated employment markets of the Third World. The information society, in this hard version, would be defended from the info-excluded society by a system for managing the excluded; that is, the masses, the abnormal, the alienated, the nomads, the colonized, the foreign, the negroes, and all those who might be stigmatized. In short, this includes all those who do not establish flexible and competitive social networks for the precariously available work (Workfare State).
 

Profitable society is composed partially of routine workers, as Reich (1991) calls them (disciplined and afraid of the specter of unemployment and the respective social exclusion), and partially of the middle class, whose main responsibility is to classify, for better or worse, all products, all processes and all socio-economic entities.
 Reich calls these symbolic analysts. They are basically proto-consumers of classification, to use Toffler’s (1980) term. The info-literates train themselves in the use of the practical rules of systematic classification adopted by the professions in which they have been trained and, towards this aim, they must ignore all the noise. They develop a lack of strategic curiosity and competence, which is continually incorporated so as to annul natural curiosity in the face of any non-professional information, and which always requires a specialized effort of initiation to be understood.


Professional and organizational network specialization
 is one of the latest steps in the secular process of modern individualization, one practical result of which is a reorganization of the dominant social relationships. Such reorganization occurs without any pre-established plan, and therefore is expressed locally in a particular form, according to the practical effects followed by the intentionalities who conduct them.


On the global level, “scientific” elaborations of socially manipulative systems of intentionalities are detectable, expressed by the activity of think-tanks as described by Wacquant (2000). They speak of science in order to sell security consultation services internationally: for example, “zero tolerance” policing activities, or private military services, which have become particularly prosperous in the second war against Iraq.


The members of the classifying middle class of symbolic analysts (who generally work in offices) can adopt unreal visions of the world, whether personal or professional. Symbolic abstraction and the processes of social decontextualization allows for simulation, but does not so easily allow for the test of reality. The scientific tension, shall we call it, which takes possession of the professionals, concentrated upon their specialized projects and alienated from the practical results of their work, helped by the social tension of emerging inequality, tends to bring about the personal desire for fusion, not in the sense of the proletariats but with the profession and its manipulable classifications.


Outside of professional life, intensely lived around the prefabricated and authorized classifications, tacitly built into the orders that arrive by computer, following the rules which are presented daily to the point of exhaustion by the computer specialists of the “systems” (meta-level of the division of labor that reorganizes the division of labor itself in real time), the members of the middle class reproduce (as a defense tactic) the dominant ideology incorporated in the designs of the organization where they work.


As investigators know especially well, whenever reality does not conform to the theories being used, the tendency to conform reality by force may emerge, avoiding the professional risk of looking for a new substitutive theory. In the same way, insecurity and fear emerge naturally whenever society ceases to correspond to our expectations. To conform society to these expectations, at least symbolically—which can be a ritual directed by institutional and protective powers—is a common strategy to achieve the benefit of a renewed feeling of confidence/security, even if this is obviously illusionary or only momentary.


Wacquant says that the current social insecurity results from being politically incorrect, such that the politicians promise jobs or social security—promises that, according to neo-liberalism, will only have the result of aggravating the public deficit. The political return of the promise of security (in the streets, it should be understood) is more likely, a promise which can easily be exploited through the provocation of the phenomena of moral panic.
 As a bonus, security policies pay dividends through the pressure that they exercise, downwards, upon labour costs.
 Social insecurity results from a way of life which is progressively solitary, reflexive and professional, intensely urban and global, and which feels accelerated and stressful, always unsatisfying. We become susceptible to processes of blaming ourselves for our incompetence or even for our competitive inability, in a virtual world delineated by constantly insufficient classifications, to which reality will never be conformed, as it is supposed to be, finally, in the information society!


From top to bottom, the persistent policy of the reduction of labour costs, whether through the intensive use of new information and communication technology, or through that of the political demobilization of a significant part (the ever larger part) of society and of humanity, results from strategies of capitalistic exploitation, consciously and internationally interrelated.


The North American example and the analysis of Wacquant show that the penal society functions with the information society. Will the penal society be a logical consequence of the information society? The answer is negative, as Castels shows (2004), using the Finnish example. The question must therefore be reformulated: what gives rise to a penal society, according to the historic conditions of an information society? Will it be the collective conscience that especially values the threatened social cohesion? Will it be the political and ideological liberties that enjoy the spirit of capitalism, winner of the Cold War? Will it be the historic leading tendency of the revolutionary neo-liberal class, enthusiastic about the new perspectives that arise?


The answer that we give here is more prosaic: if the prohibition-oriented frame of mind is not rationally understood and, on the contrary, if it is used as one of the principle means of harmonization among humans, their institutions and their leading groups, then vicious cycles will be produced from among the violent irrational reactions, legal or otherwise, allegedly defensive, and the feelings of ancestral and bio-genetically inscribed security will thus be hedonistically satisfied.

Penal, Technological and Privatized Policies

The criminal and penitentiary themes are “objectively” recounted on the interior pages, in the society sections of the reference journals, as in the 19th century.
 They are also presented as spectacles, on the front pages of the tabloids.
 This contrast establishes proof of the opposability of the frames of mind of the consumers of different publications. On the popular side, there is the participatory dissection of each case, as an emotionally intense, rationally carefree, daily and experiential activity. On the side of the symbolic-analysts, there is the voyeuristic distancing from the danger of contamination by socially stigmatized experiences. Each of these, in their own way, attempts to exorcize the risks in a downward direction, emphatically demanding the police and courts to perform actions that they would not want for themselves. This is done specifically so as to delineate, symbolically, a defensive distance, like a person who, when shipwrecked, steps on the body of his rescuer, trying in vain to create a solid ground from him upon which to walk. In practice, it can be seen, systematically, that when one persists in the demand for justice, the persistence is as ephemeral as the scandal and the revolt.
 This is true, except when the political regime itself is under scrutiny.
 As long as this does not occur, the judicial system, independent and in solidarity with the regime, is maintained as an unquestioned institutional pillar, more or less despotic, more or less respected.

The success of Loïc Wacquant’s structural analysis of the emergence of the Penal State contrasts, in its scientific rationality, with the political success of the promoters of social panic for electoral and ideological ends, an action which the author denounces precisely for its claiming false scientific credits.
 Such a contrast is a reflex of the social contradictions between two ways of understanding social organization, which is expressed politically by the opposition between the Worldwide Economic and Social Realms. The ruling class and the professional scientific class confront each other with contradictory agendas for the mobilization of financial, institutional and cognitive resources, and these groups can be classified as prohibitionists and non-prohibitionists.

The integrated systems, those of flexible management user friendly real time systems, whether for purposes of internal or international security (which are progressively more mixed together) are more universal (that is, applicable to any social context) the more they are supported by primary human emotions. There is comparatively more cost and political compromise involved with the following groups: observatories; international networks of Non-Governmental Organizations connected to agencies; international organizations of socio-economic, political or environmental regulation; and universities/businesses of services rendered to order (that is, through long and complex processes of contextualization).

The exportation of incarceration technology is used to homogenize the applied social contexts.
 The computerized models of policing management (such as those which have made New York a successfully police case study) which Wacquant (2000) evaluates are examples of technological proposals; that is, they are applicable independent of and indifferent to the socio-institutional conditions of intervention, and the diagnoses which can be given about these conditions.

The adoption of such de-contextualized technologies has de-contextualizing consequences, namely those of the marginalizing, and even the concealing, of social diagnoses, as well as of the institutional agents and of public opinion.
 The act of attending to the identified problem ceases to be a priority. Instead, the focus is placed upon the installation and management of technology.

The de-contextualizing effects are continued on the level of the privatized-public financial engineers who feed the controversial investments in the heart of the State.
 In Portugal, according to Brito (2004), the average annual cost of each detainee is approximately 23,000 Euros, compared to 11,200 Pounds in the United Kingdom and 22,000 Dollars in the United States, according to information provided by Pat Carson and Loïc Wacquant
, respectively. In spite of ambiguities which have reached the public, the political intent to construct another high-security prison in Lisbon has motivated the mobilization of private capital, according to the proposals which were developed during the governmental rule of different parties. The relevant counterparts will necessarily be in agreement, but the exact details of these proposals are unknown. Similarly, the experiment of a partnership with a Catholic institution— the “Misericórdia” (Compassion) of a northern city where a new management experiment takes place— to test the consequences of the delivery of the management of a prison to private hands began by being publicly presented as a result of the recommendations that prisons should be open and transparent to non-governmental agencies. In the end, this act was recognized as a proto-experiment of privatization.
 

Symbolically, it was in Monsanto-Lisbon, on the grounds of a old prison, where the foundation of the new high-security prison was began, that the Secretary of Law Celeste Cardona was directed to the public address system to announce the “humane” conclusion of prison reform, promoted by Freitas do Amaral (the current Secretary of Foreign Business of a central leftist government), then president of a governmental initiative mission for prison reform. In spite of the secretary’s declarations of agreement, the ideological observation was a showy but subliminal message, revealing at the same time the practical consensus of the different dominant sensibilities (political right and left, humanist and tough on crime sensitivities) and the delicacy, the seriousness and the difficulty of that which was involved.

It is possible to expect a knowledge society to emerge from the information society? If the generalized ontological insecurity, although uneven, is channeled politically for positive and rational therapeutic ends, instead of irresponsible politico-economic usage, the answer can be “yes”. If the insecurity is a pretext to justify the primary obsession of capitalist investments, politically legitimized by the blackmail of the enacted moral panic, independent of the relevant problems and social justice, the social division will probably increase between those who benefit from it, those who are superfluous and those who serve the primary figures and are inconvenienced by the secondary ones.

It falls upon the field of sociology to produce information not only about the practical risks of the dominant social configuration turned Penal State, but also about the diagnostics that point to therapeutic ways of confronting these risks, being simultaneously able to avoid the Penal State and the susceptibility to the political activities concealing the causes of poor quality societal life. Along with there being a critical science in this historic phase of radical social transformation, it will also be useful, as in the Durkheim proposal, for there to be a science of ethics adapted to current problems. Another possibility, as Max Weber has shown us, is that beyond the spontaneous emergence of the institutionalized technologies of social production, we should consider the existence of a structural machine radically embodied by a certain category of people—in this case, the spirit of capitalism— which has the ability to diffuse like an oil slick and can have intimate and individual or familiar expression. Marx also called our attention to the necessary character of the revolutionary spirit, socially anchored in interests, in order to give continuity to social revolutions, whether they be proletarian or neo-liberal. In other words, daily practices were, and are, more than this, given that history is written by them, even if in an uneven and structured form. Is this not one of the great lessons of sociology?

Social Problems and Social Justice

Has the chronic overpopulation of jails, which also occurs in Portugal,
 contributed to resolve or moderate the problems of insecurity, or to dissuade the drug traffickers, the pedophiles or the corrupt, for example? Furthermore, will it be able to ultimately contribute to such ends? The rational answer is opposed to the prohibitionist answer.


Cunha (2002) notes how the main woman’s prison in Portugal has transformed, during the decade of the 1990’s, into a space of strong social relations, previously inexistent, for the drug traffickers/consumers from the popular neighborhoods that, within the prison, maintain community relations based upon this new condition. In practice, the war on drugs through prohibition has created a mercantile focus in the heart of the penal judicial institutions, as we have seen above, disorganized and evidently incapable of making the Law respected or obeyed.
 On the contrary, the Portuguese state decided, in the end of the 1990’s, to create a public Institute for the collection of information, and to debate and propose social policies in order to confront the consequences of illegal drug abuse. The European Parliament, conscious of the recurrence of results in all the European states subjected to the international prohibitionist policy, approved, in the end of 2004, an anti-prohibitionist recommendation.
 

In practice, the prohibitionist spirit prevails and causes waste in the jails, but also on the judicial level, regarding which we will not speak here.
 In the street, namely in Lisbon, if the problems don’t worsen (Casal Ventoso was destroyed for dismantling the largest drug supermarket in Europe), they disperse. The transfer en masse of the drug environment to the area of the city called “Intendente” has been a public spectacle, turning the traditional prostitution zone into an outdoor dumping ground. On the worldwide political level, the question is one of the problems, on par with the more recent theme of terrorism, regarding which only prohibitionist policies are admitted for consideration. This confers symbolic value relevant to the declaration of the European Parliament, but adds doubts about its immediate practical value. One can only await the continuity of the growth of illegal businesses and the social ills associated to them.

In spite of the public, judicial and historical knowledge that clandestine drug commerce favors important and disruptive channels of corruption, mobilized through the necessity to wash enormous quantities of money and also operations of profit distribution, including scandalous politicians of parallel diplomacies and sales of arms to the outside world, addressed somewhat in numerous documentaries and films, 
 there persists the political success of the moralist and irrational appeals to the stigmatization and criminal penalization of illegal drugs and of their consumers. The practical effects of this approach are the turning of this sector of activity into one of the most voluminous and lucrative in the world. The law enforcement and penal institutions and forces are confronted, thus, with an extraordinary mobilization to give form to such a tactic that, defeat after defeat, hopes to feed a Pyrrhic moral victory.

The political and moral indifference regarding the daily loss of authority on behalf of the State security leaders, evidently and structurally powerless to deal with the “competition” of the enormous amount of drug traffickers and consumers, characterizes a social configuration by which the hiding of corrupt practices can easily be confused with practices of infiltration or criminal investigation, under organizationally deficient conditions.
 It is not possible to put more addicts into overcrowded and infiltrated prisons. It is not possible to persecute all of the traffickers, it being easier to capture those at the end of the line—a practice which has caused the number of female prisoners in Portugal to grow significantly. However, severity and devotion are needed in the “war on drugs”, a conflict abandoned to the solders armed with little more than the “authority” delegated by the state!

The selection of the defendants who are sent to stand before the judges is, therefore, necessarily discretionary, and based upon a particular social profile. The final results can be observed in the prison populations, constituted, in the rest of the world as well as in Portugal, by the more socially isolated and dispossessed of the consumers/traffickers-to-feed-the vice.

The intermediary results are not as visible to the naked eye. Frequently in law enforcement cases, where “forces of order” and “alleged bandits” are confronted, the versions of the occurrences not only don’t coincide with, but are contradictory to, those aspects which could have juridical and penal relevance, for obvious reasons. In this juridically protected debate, in principle, the first have an advantage over the second before the judge, especially when ex-convicts are concerned. 
 This does not always happen, however, such as when influential lawyers enter in dispute and when tactics of investigation are discussed in detail in the court. Another exception is when, in the heat of the fight (to use a sporting expression), the agents of the authorities involve themselves in condemnable practices, whose sanctioning is extremely susceptible to political conditions, namely those stemming from the accompaniment— or lack thereof— of the cases by the media and by the non-governmental organizations.
 

Recently, in the police and prison guard union environments, allegations have appeared of disciplinary and criminal processes being excessively established against elements of these organizations. It can be deduced, therefore, that the public denunciations of the abuse of power on the part of the agents of the State are having an effect on the political and judicial levels. This is not happening so much in the form of a questioning of the prohibitionist policies, as much as a testing of the political will of the State in the persecution of corruption and of the torturers, measured by number of complaints entered, the number of processes established, and the respective condemnatory results.

The complaints against the arbitrariness in the “hunt” for drug users are reflected in the hunt, allegedly also arbitrary, for “bad” authority agents. The prohibitionist policies now correspond to the anti-torture policies, which seek to prevent the uncontrolled expansion of the practical results of amoral institutional behavior which has developed along the course of the past decades.

It can be concluded that the prohibitionist spirit directed against the consumption of drugs, and which has as a practical result the development of more social problems than the prohibitionists want to fight morally, is expanding its punitive influence in the direction of the policing agencies, as a reflection of the social reaction to the induced arbitrariness of criteria at the service of the security forces.


Young (1999) recognizes that, scientifically, the data of crime and of incarceration are not mutually related. The respective series is developed, in each country, according to unique and unexpected manners.
 However, he defends that the registered criminality and the risk of incarceration are distinctive features of the social identity of each society, depending upon the situation and in comparison with other States.

In the case of Portugal, we can observe four situations: a) the tendency to maintain the registry of crime and of growth weighed by the risk of prison, until 1990; b) the pinball reaction of the risk of prison, resulting  from the policy of recourse to the regular amnesties to contain the aggressive punitive penal impetus, resulting from apparently uncoordinated reactions of the punitive judicial system and of the administrating political power, to the growth of crime, until 1995; c) the penitentiary bubble, which resulted from the auto-inhibition on the part of the politicians regarding the use of amnesties, until 1999; d) a rebalancing of the risk of prison, obtained with the help of  the partial pardon  which was commemorative of the 25 year anniversary of the Portuguese Revolution (“The Revolution of the Carnations”), a rebalancing which has been maintained until today without further pardons. This last period is also characterized by the public self-recognition, through a presidential initiative, of the Portuguese judicial crisis.

In the prohibitionist perspective, which develops the belief of there being a dissuasive relationship between the quantity and quality of punishments applied and the propensity for crime, the interpretation in otherwise. The hesitation of the Portuguese authorities in combating the consumption of drugs, spread throughout the second period, lessened the dissuasive effect (by way of the rational calculation of the criminogeneous agents) and augmented the opportunities for crime. In this sense, only the penitentiary bubble will have stopped the increase in criminality, from which we benefit.

Perhaps the only flaw in this imaginative and functionalist interpretation is the fact that it is not the only one possible. In fact, what impedes us, using the same carefree methods, from thinking that, once we observe the partial removal of the drug market and of the neighbors who turn to these forms of commerce within the prisons, the operation of institutionalization of the illegal practices will have been the main cause of the lesser criminal evolution, given its informal “nationalization”? In other words, why should there not be resources inside the prisons to fight the combat which, outside, fills the prisons?

Table 1. Evolution of the Number of Prison Guards in Portugal, 1994 to 2003

	Year
	1994
	1999
	2003

	Prisoners

	10360
	13138
	13835

	Guards
	2851
	3864
	4735

	Guards per 100 prisoners

	28
	30
	34


Source: statistics site DGSP (General Direction of Prison Services)


In Portugal, there allegedly exists a tradition of a tremendous social proximity and interaction between the prison guards and the prisoners, to the point that, in the prison environment, there is praise— as opposed to the doctrine related tendencies in the other European prison systems, which are more techno-bureaucratic, shall we say—for the specificity of the inter-relational ability and humanity of the prison guards, who will have to serve the prisoners’ needs for psychological, social and therapeutic support, given the overpopulation and the scarceness of resources of duly qualified technicians.
 In light of the public declaration of the crisis of the Portuguese prison system, with high points in 1996, with the release of the first report of the Purveyor’s office in 2001, with a preventative dispute of the prisoners against the injustice of which they felt themselves to be targets, and in 2004, with the presentation of the Freitas do Amaral report on the perspective of the next 12 years, the Union of the Prison Guard Corps was noticed for its special ability to place demands relative to the unions of other prison workers.
 It benefited from the political emphasis upon security aspects, as pragmatic solutions for emerging problems, in particular for the contention of the eventual public alarm regarding the news of the prisoners’ arrival.

Table 2. Staff Serving the Prison Service in 2003 

	Higher Specialists
	Administrative Specialists
	Workers
	Guards

	552
	737
	375
	4735


Source: statistics site DGSP (General Direction of Prison Services)


The prohibitionist spirit concentrates on the security values of investments. It also is evident, however, in other forms, particularly in a culture of secrecy and manipulation, capable of protecting its own image of the practical consequences of the reigning irrationality. It has really not been possible in Portugal to conduct studies about prison guards, since these individuals have been indoctrinated and thereby willingly refuse to collaborate with projects of rational investigation, even with scholastic works, and even anonymously.


This situation increases the tendency to make scapegoats out of the prison guards regarding the occurrences, more or less scandalous, that are regularly made public, exonerating the general policy. In practice, the Portuguese have been able to reduce the penitentiary problems to cases between “police” and “thieves”. They are presented in this way, whether in specialized or more popular channels of media.


Being practically the only professionals with direct contact to the prisoners, it falls upon the guards to explain everything that happens, whether that be suicide, escape, torture, mistreatment or negligence in health attendance, without revealing the daily irrationality to which they are perpetually subjected.
 Due to professional obligation, they have to keep quiet about and subjected to the official truths, sometimes opposed to the counter-truths divulged as denunciations. The guards remain among the principal suspects of public opinion who benefit from the profit of illegal trafficking in prisons, suspects systematically dispatched again and again to the relatives who visit the detainees. 


Theoretically, one can hypothesize the existence of a cause-effect relationship between the typical organizational method of Portuguese society (that is, the ambiguous bureaucracy with a nearly dominant informal sector), and the difficulties in the attribution of political, administrative or even criminal responsibilities.
 Be that as it may, the Portuguese prison obituary it persistently among those of the highest levels (in 1997, it stood out for holding the European record).

Table 3. Deaths in Portuguese Prison Establishments between 1 January and 31 May, 2004

	
	Total nacional
	EP Central and Specials 
	EP Regional 



	
	42 deaths
	30 deaths
	12 deaths

	Suicides
	12
	11
	2

	By Illness
	29
	19
	10

	In Caxias 

Prison Hospital
	4
	3
	1

	In Town Hospital 
	2
	1
	1

	Preventives
	28
	17
	11

	Primaries
	12
	6
	6


Source: DGSP (General Direction of Prison Services) – answer from 2 Dec. 2004 from the Secretary of Justice to the 3 requests of Deputy Isabel Castro of the PEV (the Green Party), from 12/3, 15/4 and 6/5 of 2004.


The rate of hospital support, in this scheme, is 14%, for a young population, with high percentages of narcotics usage, to which is added the massive consumption of psychotropics provided by the prisons, rates of uncontrolled infectious-contagious diseases,
 and mental health care provided as a support to the security crises in the establishments, but which is insufficient, according to the declarations of doctors who are responsible for the mental health services of the Prison Hospital, to allow the continuity of efficient treatments by their being prolonged. People imprisoned with curable mental illnesses go without treatment.

Table 4. Deaths in Portuguese Prison Establishments

	Deaths per
	2004
	From 1997 

to 2004
	Averages between 97/04

	Total
	75
	687
	86

	Suicide
	22
	123
	15

	Natural Causes
	53
	559
	70

	Homicide
	0
	5
	0,6


Source: statistics site DGSP (General Direction of Prison Services)


Portugal is confronted with a growing presence of non-nationals, who are judicially discriminated,
 as happens in other systems of the world. Their presence in Portuguese prisons are as follows: of the 13,635 prisoners at the end of 2003, there were 2,145 non-nationals, of which group 10% were women (versus 8% of the total of prisoners in Portugal at the same time). Five per cent of the Portuguese population was then foreign, which accounts for 10% of the active population and 15% of the prison population, in the same year. Currently, unemployment has been strongly affecting the immigrants, and the rate of non-nationals in the prison population will have grown to 17.5%.

Table 5. Non-Nationals in Portuguese Prisons 2003

	
	Men
	Women

	Africa
	1202
	70

	Europe
	613
	63

	Latin America
	278
	74


Source: statistics site DGSP (General Direction of Prison Services)


These numbers do not reveal that the ethnic disproportions of incarceration are greater, being that African immigrants have Portuguese children and, therefore, they are not counted in these numbers, although they are present in the prisons in significant quantities. Furthermore, nomads (usually of Gypsy ethnicity) are not registered for statistical reasons, but they constitute a recognizable presence in the prisons.

Preventative Sociology 


Portuguese modernization, centered upon the European integration which began in 1986, was a national decision. It grew out of the revolution which put an end to the colonial empire and the anti-democratic practices that prevailed before 1974. Contrary to that which occurred with the Spanish entry, the then European Economic Community did not demand of Portugal any reform of its Judicial-Penal system. Perhaps this approach resulted from the preconception that the revolution would not leave one stone on top of another, or that this particular change would be a sufficient guarantee of integrity. If this was the case, it was wrong. In 1996, the government at the time was attacked politically by the denunciation of the Portuguese Ombudsman and decided to “throw money at the problem” (according to the Tribunal de Contas (that supervise the Portuguese State budgetary processing) interpretation stated in the report no. 6/2000). This was the first time that a government made a investment decision regarding the penitentiary institution, since before the 25th of April—a time in which the recourse to prison penalties was lower than at present, in a proportion similar to that which separates Portugal from the U.S.A. today. Sanitary bucket practices remain today, taking the place of absent lavatories. Furthermore, even today, the State’s and/or government’s lines of action regarding penitentiary policy are not publicly known. How can one decide between a) the legalist declarations that place a priority upon the social reinsertion of delinquents and b) the security practices connected to the practical consequences of the prohibitionist practices?


We use the formulation controversy model of the current secretary of Foreign Business— who previously has been the president of the Commission for Prison Reform during the rule of the previous government—when he declared his personal opinion to be that the European constitutional treaty would be dead, after the contrary votes of France and The Netherlands, even though the official position of his government was that of maintaining the belief in the possibility of the affirmation of that treaty.  In the same manner, facing momentous penitentiary questions, the objective of the national political declarations seems to be less the clarification of a course of action as much as a way to gain some time; it seems to be less the exercise of rational evaluations of the situation as much as a worry over maintaining stable emotional balances (“feelings of security”) and the enlarging of the limits of maneuvering in any direction that might become necessary to pursue, the hitching of external interests to the moral and political determination of the state authorities.


Along with having an open economy, Portugal is also a country open to foreign political trends (for historic and structural reasons) which, however, are incorporated into the national sentiment. In general, foreign nations are objects of special reverence in our country.
 For five centuries, they have been our potential clients. As Agostinho da Silva would say, we have become the foremen of the world, the intermediaries in loco of North-South relations. As for any small citizenry in this condition, it is necessary to develop special mediation skills, such as politics for show in the exterior. This technique was exploited, for example, by the Salazar regime following the defeat of the Axis powers, of whom Portugal remained a neutral ally during the Second World War. The Portuguese State staged a democracy, which some of the founders of the democratic state came to denounce as a farce. There are those who suggest that the Portuguese judicial and penal system has passed safe and sound through the revolutionary times of the mid 1970’s, having permitted, in the core of the institutions, the survival of irrational strategies, more appropriate to less modern regimes.


The social configuration, of which we herein show a few identifying traces, is structurally reinforced by the fact that there are few established resources of political and institutional reflection and criticism, in spite of there being a significant unemployment of university graduates, in particular in the area of Law.
 There is a plagiaristic practice regarding theoretical formulations and doctrines, often in their purer forms. It’s not uncommon for Portugal to see itself to be served by the best laws on the planet. As is well known, the political struggle that counts in practice is developed behind the scenes, where it is possible to indefinitely suspend the regulatory process of politically approved laws, making them valueless. This is also where it’s possible to definitively adopt provisional dispositions, ones that are even eventually illegal, regarding which demands of acquired rights can later be made. In this state of things, the importation of technology of power, such as, for example, the security strategy known as “zero tolerance”, would be confronted with a disorganization of the administrative and informational services, whose informality prevails and whose computerization would be prolonged for many years, eventually shaping the imported strategy to the indigenous characteristics rather than vice-versa. Here lies an obstacle to the realization, in Portugal, of the penitentiary risk, even if it’s not done for the best reasons.


So-called alternative penalties in the U.S.A. correspond to 2 ½ times the number of imprisoned people, while they account for practically zero of the cases in Portugal. Without practice nor experience, without structures nor specialized personnel, there is also, here, a difficulty in following the penitentiary danger, again not for the best reasons.


Portugal has been in a position of formally maintaining an administration capable of corresponding to the demands of international participation in the diverse agencies that collect information, seeking to give an image of a developing country, independently of that which might happen inside the country, as is the case of the indexes of poverty, scholar qualifications or literacy. Proof of this can be found in the form of the “Instituto de Reinserção Social” (the Institute of Social Reinsertion), created in 1982, and whose prestige of strictly formal treatment of legal proceedings is unquestioned. Further proof can be found in the chronic budgetary crisis, on two levels. One involves the discussion between assuming the real deficit in light of the European Union, or touching up the budget to avoid sanctions – yet another emergence of the “for show in the exterior” policy; the other is the unanimously recognized disparity between the volume of investments in public services and their practical performance.


This schizophrenia is a source of complaint by the professional educators in prisons and the social reinsertion professionals of the Instituto de Reinserção Social. This has made it difficult for a long time to believe that all the responsibilities which are professionally and legally addressed by them will be taken seriously.


The risk that the influence of the North-American experience might aggravate the security tendencies on Europe is undeniable. The exportation of the Penal State as an alternative to the Social State is not out of the question. However, this will not only basically involve a process of technological transference of strategies of power or of penitentiary models. The European and North American social structures are rooted in histories, institutions and people who have inherited them, lived with them, and who live for and from them. That which the security tendencies on both sides of the Atlantic—and probably in other parts of the world-- have in common is the prohibitionist spirit. The innate tendency to make shocking violence echo over the explicit symptom of violence, with the expectation that this will be effective in the eradication of the equivalent symptoms and of the arising problems, without it being necessary  to pay attention to the subject.


This tendency, which is probably genetically programmed in all animals, once realized, offers a sentiment of security, of forgetting, and of helping to conduct the fight, if it is such a case. It is, as such, a gift to satisfy the electorate and, moreover, to help them forget the problematic topics…
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� For the characterization of the Portuguese judicial system in general, see Santos et. al. 1996. For a characterization of its penitentiary justice, see Santos et. al. 2002.


� Estimates released by the European Council in 2001 point to values between 40% and 80% of consumers in the Portuguese prisons.


� Cf. Costa (2003).


� Cf. Woodiwiss (1988).


� Cf. Costa (2003).


� Regarding the alternation between inclusive and exclusive society, see Young (1999).


� We refer here to Löic Wacquant’s conference, “Les Scories de l´Amerique: Toxicomanes, Malades Mentaux et Sans-Abris” of 7 June 2005, Anthropology Colloquium “A Prisão, a Psiquiatria e a Rua (Prison, Psychiatry and the Street)” Manuela Ivone Cunha and Cristiana Barros (org), Instituto de Ciências Sociais (org), in Lisbon.


� Regarding the classifying information society, see Lyon (2001).


� Cases such as that of  Eron or of the Anglo-American system of international industrial espionage, investigated by the European Parliament, show how the legitimate and adequate use of information and communication technology is linked to its illegitimate usage, making it possible for the many symbolic analysts of the middle class to not be able to understand the practical results of their professional and institutional activities, or the intentions of the organizational and institutional processes with which they collaborate.


� Cf. Reich (1991), Castels (2004) and Cardoso (2005).


� Castels (2004) refers to the way in which Finland has been turned into an information society with drastic diminution of recourse to the penal system, confirming in this dominion the collective and popular desire of the approaching of other Nordic countries, after the abandoning of the Soviet Bloc (which has been characterized by high rates of incarceration).


� The growing need for higher professional training in western societies supports, accompanies and is a consequence of these tendencies towards fusion among the worker of the symbolic and his profession, in the sense of a radicalization of the individualization which is reflected in the reconstitution of social classes, cf. Costa (2000110). Regarding the place of the concept of intentions within the framework of the theory of stigma read Dores (2001).


� Regarding this aspect and, in particular, the functioning of fixed classifications and the class-conscious patters of taste, see Bourdieu (2001).


� Regarding the socio-political possibilities of the manipulation of moral panic, see Dores (2005ª) and Woodiwiss (1988).


� Chaves (1999) shows how the classes in the process of exclusion are divided among those who are resigned to poorly paid, routine work and those who take risks.


� Politics turns increasingly to science as a way to legitimize its decisions. For a discussion of this topic, see Eduarda Gonçalves (2000).


� The author of Le Nouvel Esprit du Capitalisme applies himself to these mechanisms, centered upon the French reality, proposing a renovation of the study of the classic intuition of Maw Weber. Cf. Boltanksky and Chiapello (1999).


� The study by Maria João Vaz, integrated in the investigation project “Prisão de Não Nacionais” (Prison of Foreigners) to be conducted in CIED/ISCTE under the coordination of the author, refers to the way the police and prisoner records were exploited as a source of news, opposed to the political opinion, in the emerging period of modern journalism in Portugal.


� In Portugal, the 1995 electoral campaign was won by the left with a speech politically justifying the combat of the risks posed by radical right tendencies (eventually inspired in Le Pen). Cf. Roberts (2002) about the Anglo-Saxon world.


� Many abused women avoid revealing their humiliation. Likewise, prisoners, once freed, do not officially complain about the illegal actions which they had witnessed and of which they had eventually been victims in the name of the Law. The same resignation characterizes those who create a throng outside the door of the courts during a shocking case, only to disappear again from the public space, with the same speed and anonymity with which they appeared.


� Since the taking of the Bastille, we have been able to verify that revolutions become manifest practically and symbolically in the release of prisoners from jails.


� The same type of debate over scientific credentials occurs in the environmental field, between those who believe the cause-effect relationship between CO2 emissions and climactic changes to have been proven, and those who believe the opposite to be true. The exploitation of the social value of science has not been historically inaugurated in this case; all of the modern regimes have utilized this approach, including during the Second World War and after the Cold War.


� The Model F of isolation is being contested in Turkey, whose westernized government has encountered consecutive three year hunger strikes and dozens of deaths. The white prisons, used by the U.S.A, preface, architecturally, the opening of discussions about the “right of the enemy” and about admissible levels of torture. The privatization of prisons has allowed for the development of a private worldwide industry which involves competition and exportation.


� In Portugal, there was a political intent to produce an “electronic bracelet” indicator, as soon as it reached the experimental phase: in 2003, the registry listed 145.


� See a description of penal policies in Portugal since the 1990’s in Dores 2004, including the strategies of  technological attention dispersion, with electronic bracelets or with high-security prisons.


� To the eyes of some, this reveals the radical political intent of the delivery of the Legal State to the market.


� Carson, Pat “Women in Prison” and Wacquant, Loïc “Les Scories de l´Amerique: Toxicomanes, Malades Mentaux et Sans-Abris” in the Anthropology Colloquium “A Prisão, a Psiquiatria e a Rua (Prison, Psychiatry and the Street)” organized by ICS, Cristiana Bastos (U. Lisboa) and Manuela Ivone Cunha (U. Minho) , 6-7 June 2005, Lisbon, ICS.


� “The perspective of privatization now arises, and it is not yet known what this is, how it will be, and what is occurring behind the scenes”, from the editorial in Voz das Misericórdias, August/September 2004 which announces the “privatized-public shared management” in which it collaborates.


� The density of incarceration in Portugal was 119 in 2001; source: European Council, Space 2001.12.


� When in 1996 the government at the time reacted to the denunciation of the Purveyor of JusticeOmbudsman with a program of investments, it did not caution the mobilization of organizational recourses necessary for the achievement of the declared ends, and made possible the waste which lasted for two years and ended with judicial accusations against the General Director. Cf. audit report nº6/2000 of the Tribunal de Contas (Court of Accounts).


� “Approved (on 15 December 2004) by the European Parliament, the Recommendation to the European Commission regarding the European Strategy of the Fight against Drugs for the period 2005-2112. (…) The recommendation clearly affirms that… 1. The drug strategy has, so far, been a failure; 2. None of the great objectives of the previous European Strategies have shown positive results; 3. It’s necessary to evaluate the social and economic costs, and the costs to public health and to the personal health of the drug users, as well as to evaluate the impact upon the quality of our democracy and the lack of respect for human rights; 4. The reduction of risks and the minimization of damages has to be the engine behind the drug policy; 5. It’s necessary to promote scientific investigation into the positive use of cannabis, the cocaine leaf and narcotics; 6. A greater and more concerted involvement of the civil society organizations is indispensable (…)” in Luís Mendão, “Boas Notícias Sobre as Políticas Europeias Contra a Droga” in the Boletim da Abraço nº4, 2005.


� We refer here to the culture of benevolence in view of the procedural ease capable of providing the level of decisive arbitration sufficient to fulfill the political designs of prohibition, in particular through the systematic absence of references to the defense of the constitutional rights of the accused and to uncontrolled means of acceptance of proof in court (together with the weakness of the scientific police) that characterize the Portuguese judicial system, beginning with the universities.


� Cf. Woodiwiss 1988.


� In Portugal, the theme of sharing needles in the jails has occupied the polemic space: how to protect the health of the detained intravenous drug users, without recognizing the existence of trafficking inside the State security institutions? The answer has been the impasse, which has not been neutral.


� Regarding the socio-political context of this type of contradiction, see Soares (2000).


� Regarding this theme, see Morgado (2003).


� There exists in Portugal the practice, in the judicial hearings of the defendants, of the judge asking for the respective criminal antecedents as a complement to the identification of the accused.


� Complaints of neglect, maltreatment and even homicide have in recent years been directed against Portuguese prison guards, whose criminal processes have been delayed, as is the case with all judicial processes in Portugal. International organizations, such as Amnesty International, have come to be involved in some of these cases with a growing emphasis on more recent reports.  


� There has been a growing concern over these themes, as can be observed, for example, in sociology through the reemergence of interest in penitential themes, inexistent in the last decades of the past century. The General-Assembly of the U.N. has also approved the Additional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (of 1987), adopted on 18 December 2002. This attempts to internalize and intensify the internationally consecrated practices of torture prevention, an action which is causing the review of some policies of some human rights associations which have previously only been concerned with occurrences in Third World countries. These associations understand today that there is a battlefront to be addressed in the very heart of western civilization.


� Woodwiss (1988) registers the way in which the diverse prohibitionist waves of the past ended with a scandal of corruption that produced a political point-of-no-return, after a series of scandals at the same time but without apparent practical effects.


� One must resist the interpretation of the proximity of the lines in Figure 1 as some type of correlation (which in fact does not exist), or of any type of rational proportion, which is negated by many indicators. One should furthermore keep in mind the precariousness of extremely politicized statistics, as these are, the criticism of which could profoundly alter the data. For example, different authors could produce different series of numbers of prisoners in Portugal, whereby the increase could be calculated, from 1974 to 2000, as either 5 or 6 times (that is, with an error of 20%), depending on whether or not military prisoners and the various situations of those protected from accusation were to be considered.


� See a short, informative and penetrating diagnosis of this crisis in Vasconcelos 1998.


� This specificity of the Portuguese case is accompanied on one hand by the recognized (dis)organizing Portuguese specificities and, on the other hand, by the fact of the prison sector not having mobilized, until very recently, any intellectual or academic curiosity, to the point that General Director João Figueiredo, confronted with the plan from the guardianship proposing prison reform, publicly manifested the lack of information and reflection about the subject, in the case of Portugal.


� While the Portuguese law determines social reintegration to be the main end of its punishment, such determination has not been considered in practice, as can be proven by the absence of statistics regarding the service of specialists,  before 2003, as opposed to that which happens with the guards, by the inexistence of social services for accompanying conditional liberties, or even by the inexistence of individual processes foreseen in the law and of procedures of social reintegration of the ex-prisoners. There is an anecdote, supposedly true, of a prisoner with one leg who went out into liberty hobbling on his one foot, because the crutch that he used for walking was the property of the prison services.  


� For an elaboration of this theme, see Dores, 2004.


� The spirit of the siege and the feeling of being hostile towards the exterior are evident and reach all the Professional groups of the prison services. However, the extremely rigid respect for the law of the secret professional must be explained by the inferiority complex and guilt in the face of rational elaboration, which is allegedly not applicable in prisons.


� As we have explained above, the guards are publicly decorated for the availability which characterizes them for dealing with the organizational confusion and the lack of defined responsibilities. They remain loyal to this promise by the radical respect for the secret professional.


� The Judicial Police has publicly confessed to facing particularly difficult obstacles when investigating prison environments. One of the most serious problems in Portuguese prisons is their organizational “backwardness”: “(…) management tools do not exist; there is no communication among the services;  vagueness or confusion regarding responsibilities is evident among the services; the same tasks are repeated countless times or by different services, with the implementation of multiple procedures; irresponsibility and lack of solidarity are evident in the discomfort felt by the workers and directors, regarding the making of decisions; salary discrepancies among workers of the same category or who perform the same type of tasks are evident and disturbing; the establishments that have administrative autonomy behave as if they were independent from the general-direction, but without having the human, technological, financial or structural means corresponding to that performance (…)” in Brito 2004.


� In this year, the number of deaths in Portugal put this country in first place in the context of the European Council, with the extraordinary rate of 106 deaths per 10,000 detainees. Russia was in second place with 78.


� In 2004 in Portugal, 23300/0.2% cases of HIV/AIDS infection were detected, with 15% in the prisons. The numbers known carriers of Hepatitis C increases by 30% in 2001, according to the Purveyor of JusticeOmbudsman. Tuberculosis also has a high rate of occurrence in the prisons.


� Cf. Seabra, Hugo Martinez de, and Tiago Santos (2005) "A Criminalidade de Estrangeiros em Portugal- um Inquérito Científico", developed by Númena - Centro de Investigação em Ciências Sociais e Humanas, under the auspices of ACIME.


� Previously colonized peoples can not benefit from this affable relationship. 


� This very idea was expressed in a parliamentary audience by António Marinho e Pinto as President of the Commission on Human Rights of the Order of Lawyers. For having expressed himself against the “inquisitorial practices” in force, he was dismissed from his post. In the following elections, as a candidate for the “Bastonário da Ordem” (the Order’s Sergeant at Arms), he obtained a significant percentage of the vote, in spite of the traditional conservatism of the Portuguese lawyers’ vote.


� One of the most current and controversial questions in the debate over the crisis of Justice in Portugal has been that of the initial and continual education of lawyers and, in particular, judges, whose school, the Centro de Estudos Judiciários, has come to be accused of corporate and ceremonious bookishness, as well as of the lack of life-long learning opportunities.





